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UK Government

Factsheet: Trade Unions in the Employment Rights Bill

Repeal of Trade Union Act 2016

What is the current policy/legal framework?
The Trade Union Act 2016 provides for:

50 per cent threshold in strike ballot turnouts

additional requirement of 40 per cent support threshold in strike ballots for industrial action in
important public services (IPS). IPS are education of those aged under 17, fire, health, border
security, transport and nuclear decommissioning

electronic balloting review and piloting scheme

ballot papers to give a summary description of the matters in dispute, as well as stating exactly what
type of industrial action is proposed

unions to specify to members how many members were entitled to vote in industrial action ballots,
and whether the minimum thresholds of 50% and (if it applies) 40% are met

trade unions, in their annual return to the Certification Officer, to include details of any industrial
action taken during the period of the return

trade unions to give 14 days’ notice to an employer where they intend to take industrial action

mandates for industrial action to last for 6 months, or up to 9 months if agreed between the union
and the employer

extra requirements for union supervision of picketing, including the appointment of a picket
supervisor

new members joining a union required to opt-in to contribute to their union’s political fund

unions to include detail on expenditure from political funds over £2,000 in their annual return to the
Certification Officer

relevant public sector employers to publish information relating to facility time for relevant union
officials

revised investigatory and enforcement (financial penalties) powers for the Certification Officer
powers for a minister to impose a cap on facility time after 3 years

payroll deductions for trade union subscriptions to only be administered by public sector employers
where affected workers had the option to pay their trade union subscriptions by another means and

unions agree to pay for this service

the Certification Officer levy, funded by trade unions and employers’ associations.

Policy intent

The government believes strong collective bargaining rights and institutions are key to tackling
problems of insecurity, inequality, discrimination, enforcement and low pay. When workers are
empowered to act as a collective, they can secure better pay and conditions. The government is of
the view that the Trade Union Act 2016 places unnecessary restrictions and red tape on trade



union activity. This repeal of the 2016 act, together with the repeal of the Strikes (Minimum
Service Levels) Act 2023, will update existing trade union legislation and reset industrial relations
between unions, employers and workers.

How will it work?

The Employment Rights Bill will repeal the vast majority of the Trade Union Act 2016, with two
main exceptions: retaining the 6-month ballot mandate expiration date and retaining the
independence of the Certification Officer from political control (ministerial direction). This will result
in the following changes:

new members joining a trade union will automatically be opted in to contribute to a political fund,
unless they expressly opt out

trade unions will no longer have to pay for the administration of check-off in the public sector

the requirement for public sector employers to publish information on the amount of facility time
taken by union officials will be removed. The power to impose a cap on facility time in the public
sector will also be removed.

trade unions will no longer have to adhere to certain reporting requirements relating to industrial
action. This includes providing additional information on the voting paper, to members and
employers, and to the Certification Officer in their annual return.

for a lawful strike or other industrial action, trade unions will now need a simple majority of members
who respond to an industrial action ballot to vote in favour of industrial action

trade unions will not be required to secure 40% support in strike ballots for six important public
services (fire, health, education, transport, border security and nuclear decommissioning sectors)

additional requirements on unions to supervise picketing, including the appointment of a supervisor,
will be removed

the requirement to consult and publish a review on electronic balloting will be removed. The
government is committed to introducing the use of modern and secure electronic balloting for trade
union statutory ballots. We will launch a working group with stakeholders in due course including
cyber security experts and trade unions, with full rollout implemented following Royal Assent of the
Employment Rights Bill.

the Certification Officer will no longer have various investigatory powers to undertake investigations
into a trade union following a complaint by a third party or on the Certification Officer’s own initiative,
nor the power to require the production of documents and appoint inspectors to investigate. The
Certification Officer will also no longer be able to impose financial penalties or make a declaration
against a trade union in regard to the new annual return requirements. They will however continue
to have the power to investigate financial affairs, which was brought in prior to the Trade Union Act
2016.

the power requiring trade unions and employers’ associations to pay a levy to the Certification
Officer will be removed

Key stats

There are around 6.1 million workers who are trade union members in Great Britain, and around
10.9 million (39%) of workers whose pay is determined with reference to collective bargaining.

In 2023, the average earnings of UK employees who were members of a trade union were 4.2%
higher than those who were not members.



Access to facilities and facility time

What is the current policy/legal framework?

Currently, employees who are also trade union representatives are able to take paid time off for the
purpose of carrying out various trade union duties/undertaking training. The legislation currently
provides that the time off (amount of time, purpose for taking it and any conditions attached) is
subject to what is reasonable in all the circumstances having regard to any relevant provisions of a
Code of Practice issued by Acas. The same test is applied to the time off that can be taken by a
union learning representative, and to union representatives accompanying a worker to a
disciplinary and grievance proceeding.

There is no explicit statutory provision made for union representatives, including learning
representatives to be provided with access to facilities in relation to that time off.

In addition, currently the role of “trade union equality representative” is not recognised in statute,
and no specific statutory rights to time off apply to trade union reps with specific equality
responsibilities.

Policy intent

Despite the fact that most union representatives do receive paid time off, this is often insufficient to
allow them to carry out all of their trade union duties and many union representatives use
significant amounts of their own time to do so.

The government wants to ensure that union workplace representatives are able to take sufficient
paid facility time with sufficient access to facilities to enable them to fulfil their union representative
duties.

This will lead to improved worker representation and industrial relations by giving trade unions and
workplace representatives the freedom to organise, represent and negotiate on behalf of their
workers and increased cooperation between employers and unionised workers, leading to
beneficial outcomes for the economy.

How will it work?
The Employment Rights Bill will ensure union workplace representatives can effectively represent
their members by:

e Strengthening the existing right to reasonable paid facility time for union representatives to carry
out their duties by establishing a presumption that the employee’s view on what is considered
reasonable time off is reasonable in all the circumstances, having regard to any relevant provisions
of a Code of Practice issued by Acas, and requiring that the employer show (in the tribunal) that it
was not a reasonable amount of time off.

e Requiring employers to provide union representatives, where permitted to take time off as required,
with access to facilities (for example, office and meeting space and access to the internet/intranet)
as is reasonable in all the circumstances, having regard to any relevant provisions of a Code of
Practice issued by Acas) to enable them to carry out their duties or undergo training.

The bill will provide a new statutory right for trade union equality representatives to take time
off (as is reasonable in all the circumstances having regard to any relevant provisions of a
Code of Practice) during the employee’s working hours for the following purposes:

e carrying out activities for the purpose of promoting the value of equality in the workplace

e arranging learning or training on matters relating to equality in the workplace



providing information, advice or support to qualifying members of the trade union in relation to
matters relating to equality in the workplace

consulting with the employer on matters relating to equality in the workplace
obtaining and analysing information on the state of equality in the workplace

preparing for any of the things mentioned above

The above in relation to equality representatives applies only if:

the trade union has given the employer notice in writing that the employee is an equality
representative of the union and has undergone sufficient training to enable them to carry out the
activities listed above

the trade union has given the employer notice in writing of that fact

the trade union has in the last six months given the employer notice in writing that the employee
will be undergoing such training; or

within six months of the trade union giving the employer notice in writing that the employee will be
undergoing such training, the employee has done so and the trade union has given the employer
notice of that

Key stats

The most recent comprehensive assessment of the contribution by union reps towards improved
business performance was made by the then Department of Business, Enterprise and Regulatory
Reform in 2007 as part of the previously mentioned review of union reps facilities and facility time.

The report found that the work of union reps resulted in:

o savings to employers and the exchequer of between £22 million to £43 million as a result
of reducing the number of Employment Tribunal cases

o Benefits to society worth between £136 million to £371 million as a result of reducing
working days lost due to workplace injury and;

o Benefits to society worth between £45 million to £207 million as a result of reducing work
related illness.

The DTI publication 'Workplace Representatives: a review of their facilities and facility time'", from
2007, suggests that many union workplace representatives also carry out union duties in their own
time, such that the value of this work (in terms of the wages they could have earned in the time) was
estimated at £115 million a year, around 29% of the value of the paid facility time the report
estimated.

The 2007 DTI report on workplace representatives? estimated that they brought an identifiable
range of benefits ranging worth between £476 million and £1.1 billion a year, with “potentially
significant other gains from increased productivity”. These identified benefits come from reduced
dismissal rates, reduced voluntary exits by workers, better workplace resolution of individual
disputes, benefits from increased worker training due to the input of Union Learning
Representatives and better workplace health and safety/fewer workplace injuries.

" DTI Workplace Representatives consultation document, 2007

2 DTI Workplace Representatives consultation document, 2007



https://webarchive.nationalarchives.gov.uk/ukgwa/+/http:/www.berr.gov.uk/files/file36336.pdf
https://webarchive.nationalarchives.gov.uk/ukgwa/+/http:/www.berr.gov.uk/files/file36336.pdf

Blacklisting

What is the current policy/legal framework?

Blacklisting in the context of employment law is the practice of compiling information on individuals
concerning their trade union membership and activities, with a view to that information being used
by employers or employment agencies to discriminate against those individuals in relation to
recruitment or treatment. This could include deciding not to employ someone based on their trade
union membership or activity, offering them fewer shifts, or dismissing them.

A range of protections already exist in law prohibiting blacklisting and discrimination against trade
union members, including:

The Employment Relations Act 1999 (Blacklists) Regulations 2010

Under the Employment Relations Act 1999 the government has the power to make regulations
prohibiting the compilation of lists of trade union members or those involved in trade union activity
with the intent to discriminate.

Regulations were introduced following a national scandal caused by the discovery of a secret
blacklist of thousands of construction workers. The blacklist had been compiled by The Consulting
Association and used by a number of companies for employment vetting purposes.

The regulations make it unlawful to compile, sell, supply or use a “prohibited list’. Workers,
including agency workers, cannot be refused employment or access to employment agency
services on the basis of a blacklist.

Trade Union and Labour Relations (Consolidation) Act 1992

There are protections against discrimination in employment on the grounds of an individual’'s trade
union membership and activities. This includes refusal to employ or provide services due to an
individual’s trade union membership, protection against detriment (any action short of dismissal), or
dismissal.

Data protection

Information about an individual’s trade union membership is special category data for the purposes
of data protection legislation. As a result, alongside considering a breach of the Blacklisting
Regulations, the creation, supply or use of a blacklist is likely to amount to a breach of data
protection legislation. Data protection breaches are for the most part enforced by the Information
Commissioner who has the power to impose a fine.

Policy intent

Rules on blacklisting have not been updated for over a decade and need to be modernised. This
bill will update and broaden the scope of the blacklisting legislation set out in the Employment
Relations Act 1999, to protect a wider range of people from blacklisting due to trade union
membership or activity. This includes making it clear that blacklisting prohibitions extend to lists
created by predictive technology. For example, this could include where artificial intelligence (Al)
has created a list of workers which is subsequently used to discriminate against those workers
based on their trade union membership or activity. The intention is to also prohibit third parties
from compiling blacklists, not just those in an employment relationship.



How will it work?

The bill extends the scope of the blacklisting legislation by amending the Employment
Relations Act 1999, so that further protections can be delivered by secondary legislation and
guidance. Currently lists are prohibited if they are prepared for the purposes of discrimination.
This bill will extend prohibitions to lists that are not prepared for the purposes of discrimination,
but that are subsequently used for that.

The government will then bring forward secondary legislation and guidance to make it clear that
blacklisting prohibitions extend to lists created by predictive technology.

The bill also removes references to employers or employment agencies within the blacklisting
legislation, thereby widening the scope of the existing power so that regulations can be made to
strengthen protections in relation to third parties compiling blacklists, for example, those who do
not have a direct employment relationship with the individual being blacklisted.



Protection for taking industrial action

What is the current policy/legal framework?
Protection against detriment for taking industrial action

Section 146 of the Trade Union and Labour Relations (Consolidation) Act 1992 (‘'the 1992 Act')
currently protects workers from being subjected to detriment related to trade union membership or
taking part in trade union activities.

In a ruling in April 2024, the UK Supreme Court found that workers taking official strike action were
not protected under section 146 from detriment short of dismissal for taking protected industrial
action and that this lack of protection was incompatible with Article 11 of the European Convention
on Human Rights (ECHR)? in so far that it fails to provide any protection against detriments
(sanctions, short of dismissal), intended to deter or penalise trade union members from taking part
in lawful strike action.

The court accepted that the right to strike is not absolute and that the UK is not required to provide
universal protection in all circumstances to all workers against any detriment (however slight)
intended to dissuade or penalise them from participating in a lawful strike. However, the court
stated that the UK’s legislation must strike a fair balance between the competing interests of
employers and workers, meaning that some detriments may be permitted. The court considered
that the absence of limits on employers meant that our legislation did not set a fair balance in this
instance.

Protection against dismissal for taking industrial action

Currently, workers can claim unfair dismissal if they are dismissed for taking protected industrial
action and the dismissal takes place within 12 weeks of the worker starting the industrial action.
This strike action could be intermittent rather than continuous.

The worker will also be automatically regarded as unfairly dismissed if they are dismissed after the
12-week period but had stopped taking action before the end of that period.

They could also be considered as unfairly dismissed if dismissed after the first 12 weeks if the
employer has not taken reasonable steps to resolve the dispute. If some workers taking strike
action are dismissed and others aren’t there could be other grounds for an unfair dismissal claim.

Protected industrial action means industrial action where the union qualifies for immunity from
liability in torts (such as ‘inducing a breach of contract’) under section 219 TULRCA 1992 and
official action is generally when the strike is authorised or endorsed by a trade union.

Policy intent

The measures in the bill will strengthen existing rights and protections for individuals in relation to
industrial action and help unions to represent their members interests in the workplace, provide
independent worker voice to employers and enable unions to fully represent their members in
collective disputes.

In addition, the approach taken in the bill with regards to protection against detriment for taking
industrial action will addresses the ruling by the Supreme Court and ensure that our legislation will
be compatible with ECHR and ensure that protections against some forms of detriment for trade
union representatives and members extends to industrial action.

3 https://www.supremecourt.uk/cases/docs/uksc-2022-0080-press-summary.pdf



https://www.supremecourt.uk/cases/docs/uksc-2022-0080-press-summary.pdf#:~:text=industrial%20action%20have%20limited%20protection%20against%20dismissal%20under

How will it work?
Protection against detriment for taking industrial action

The Employment Rights Bill amends the 1992 Act by inserting new section 236A into Part V
(Industrial Action) of the Act. New section 236A provides that a worker has the right not to be
subject as an individual to detriment of a prescribed description by an act, or any deliberate failure
to act, by the worker’'s employer, if the act or failure takes place for the sole or main purpose of
preventing or deterring the worker from taking protected industrial action, or penalising the worker
for doing so.

The prescribed detriment(s) will be set out in secondary legislation following consultation, to take
place after Royal Assent of the bill.

Protection against dismissal for taking industrial action

The bill removes the 12-week cap that an employee is protected for when taking industrial action,
where the reason for the dismissal is taking protected industrial action. Employees will now be
protected regardless of the length of the strike action against unfair dismissal when taking
protected industrial action.

Should the employer wish to dismiss an employee during long-running protected industrial action,
the dismissal would have to be for reasons other than participating in industrial action.

Key stats

Office for National Statistics (ONS) data on disputes involving industrial action in 2022 and 2023
showed that approximately 33% of strikes during those two years had strike action in 4 or more
months.



Right of trade unions to access workplaces

What is the current policy/legal framework?

Under the current legislative framework, unions do not have an independent right of access to
workplaces and can only exercise their functions through individual members in the workplace.
Where membership is limited, there is limited scope for collective bargaining and for trade unions
to exercise their functions of negotiation and dispute resolution.

Policy intent

This policy will provide a framework for access agreements between employer and trade unions,
which provide a right of access to workplaces for trade unions, provided that they are listed by the
Certification Officer.

Where an access agreement with an employer is reached, trade union officials can access
workplaces with the employer’s consent, for purposes such as to represent, recruit or organise
members, and to facilitate collective bargaining.

This policy also establishes an enforcement framework for trade union access to the workplace,
allowing cases to be referred to the Central Arbitration Committee (CAC) for arbitration.

For unrecognised unions, this is an opportunity to recruit and organise within a workplace with the
aim of gaining recognition.

How will it work?
Request for access process:

Through the Employment Rights Bill, we set out a framework for how a listed union may provide an
employer with a request for access to a workplace. This approach aims to balance both employer and union
interests and operates as follows:

¢ the request must include specific terms and be in a prescribed format, which will be detailed in
secondary legislation, after consultation

e upon receiving a union’s notice of access, an employer can either agree or object to the request
¢ if both parties agree on access terms, the CAC is notified to record the agreement and proceed

¢ if no agreement is reached within a set timeframe, either party can refer the case to the CAC for a
decision on access

e the CAC will have some discretion when making determination about whether access should take
place or not. This decision will be subject to principles set out in the Bill, which aims to consider the
needs of both employers and unions.

e should the CAC decide that the union is to have access, it will specify terms on which this access
should occur

e any CAC determination must comply with provisions made in secondary legislation regarding the
terms of access and circumstances where access must or must not be granted, both of which will be
consulted on

¢ this framework will not impact existing voluntary access agreements between a union and an employer



o exemptions from these provisions will be provided for in secondary legislation, following
consultation

Enforcement mechanism:

The proposed enforcement mechanism for Right of Access agreements are as follows:

a party complains to the CAC about a breach of access agreement or interference by a third party

the CAC can vary the agreement, declare the complaint well-founded or not, and issue orders for
specified steps to be taken to ensure compliance

if a well-founded complaint is made and the action is repeated within 12 months, and a subsequent
complaint is made, or the order is breached, the CAC can again declare the complaint well-founded
and may order a penalty, payable to the CAC (who pay it to the Consolidated Fund. The penalty
would be subject to a maximum that will be set in secondary legislation, following consultation.

appeals on CAC determination, declarations, or penalty orders can be made to the Employment
Appeal Tribunal (EAT)

regulations relating to a union’s right of access, including the detail of the process for agreeing
access, the conditions of reasonable access, as well as some specifics of the enforcement
framework, will be prescribed in secondary legislation following consultation on the detail
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Right to statement of trade union rights

What is the current policy/legal framework?
Section 1 of the Employment Rights Act 1996 mandates that employers provide workers with a
written statement of employment particulars.

There is currently no explicit requirement within existing legislation for employers to actively inform
their workers of their right to join a trade union, either at the start of employment or on an ongoing
basis. This may lead to some employees not being aware of their right to join a trade union. This
lack of awareness may be contributing to declining union membership and reduced worker
engagement in collective bargaining.

Policy intent

The government wants to introduce a legal duty for employers to inform their employees about
their right to membership, aligning with the government’s broader objective of empowering
workers by ensuring they are fully informed of their rights.

This is a key part of the government’s wider commitment to strengthen workers’ voices in the
workplace, enhancing their representation, and ultimately improving working conditions through
increased trade union membership and participation.

How will it work?
We will introduce a new duty on employers to inform all new employees of their right to join a trade
union, and to inform all staff of this on a regular basis.

This information will be provided by the employer alongside the written statement of particulars that
they are already required to produce for new workers under obligations in the Employment Rights
Act 1996.

Specific details of this mechanism, including the frequency and manner of communication, will be
set out in secondary legislation, following consultation.
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Simplify the trade union recognition process

What is the current policy/legal framework?

Where an employer refuses to recognise a trade union voluntarily, that union can apply to the
Central Arbitration Committee (CAC) to obtain statutory union recognition. Under the current
statutory union recognition scheme —

On application, unions have to show to the CAC that firstly, they have 10% membership of the
proposed bargaining unit and secondly, that they are likely to have a majority in the subsequent
trade union ballot.

Where a union has a majority in the bargaining unit on application, the CAC can decide to
automatically recognise it without holding a trade union recognition ballot. However, the CAC may
still hold a ballot if it receives evidence that workers want a ballot, or that there are doubts as to
whether the union has a majority, or the CAC believes that holding a ballot would help further
industrial relations.

For a union to win, it must then obtain a majority in a recognition ballot and also, in that ballot, at
least 40% of the workforce in the proposed bargaining unit must support union recognition.

Policy intent

The government believes that the existing legal framework needs to be simplified so that workers
have a meaningful right to organise through trade unions. The proposal to remove the current
requirement for a union to have at least 40% of the workforce in the proposed bargaining unit
supporting union recognition is designed to achieve this.

The government’s view is that the current requirement for a union to demonstrate at the
application stage that it is likely there will be a majority for union recognition poses a significant
hurdle in modern workplaces which are increasingly fragmented.

The government also wishes to consider whether the current 10% membership requirement on
application to the CAC should be lowered in future.

How will it work?
The bill therefore amends the existing statutory recognition process by:

o deleting the current requirement for unions to have the support of at least 40% of the workforce in
the proposed bargaining unit in a trade union recognition ballot. In future, unions would only need a
simple majority of those voting to win.

e deleting the requirement for a union to demonstrate on application to the CAC that they are likely to
win a recognition ballot. In future, unions would only need to show the CAC that they have 10%
membership of the proposed bargaining unit for their application for recognition to be accepted by
the CAC.

e providing a power to enable Ministers to issue affirmative secondary regulations to vary the 10%
membership requirement on application in future, within parameters of 2% to 10% as set out in the
bill

Key stats

Since the statutory union recognition scheme was introduced in 1999, the CAC has considered
1,427 applications for statutory recognition. Of these, the CAC has accepted 827 cases, 173
have not been accepted, 6 cases are pending, while 421 cases were withdrawn. Where a case is
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withdrawn, this often occurs because the parties have decided to reach a voluntary agreement, or
the union chooses to withdraw its case in order to submit a fresh application at a later date.

Of the cases that the CAC has accepted, a further 255 were withdrawn during the recognition
process. The CAC has granted statutory recognition without a ballot in 236 cases and held a
recognition ballot in 301 cases. Of these, 189 ballots led to union recognition while 112 ballots
resulted in the union not being recognised.

Since 1999, the number of recognition cases has fluctuated year on year, with no discernible
pattern. On average, the CAC receives 60 trade union recognition cases per year.
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